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UNITED NATIONS COMMISSION ON INTERNATIONAL
TRADE LAW: WILL A UNIFORM LAW IN
INTERNATIONAL SALES FINALLY
EMERGE?

Among international transactions, the sale of goods is of outstanding importance.' Unprecedented progress in science and technology, and the consequent increased production of goods and
improved means of distribution, have caused more than 800 billion
trade dollars annually to cross from one nation into another.2 One
result of this expansion of the world trade market is the growing

number of legal conflicts between nations with divergent laws applicable to international sales.3 For example, the wide differences
in the approach between civil and common law countries produce
great difficulties in the interpretation of sales contracts.4
The need for a workable, widely accepted uniform law on international sales of goods has been acknowledged often.' Since the.

early 1920's, various attempts have been made to produce an international agreement in this area.' These efforts, however, have
proven to be spectacularly unsuccessful and, to date, no world-wide
scheme of law has yet been devised.7 However, recent develop-

ments in a United Nations endeavor to attain uniformity have
brought the trade world much closer to regulation by a uniform set
of rules.8
1. See generaly R.

STERLING, MACROPOLITICS: INTERNATIONAL

RELATIONS IN A

(1974).
2. Int'l Monetary Fund, XXIX

GLOBAL SOCIETY

INT'L FINANCIAL STATISTICS No. 11, at 36, 37 (1976).
3. Sutton, The Hague Conventions of1964 and the Un/Fcation of the Law of International Sales of Goods, 7 U. QUEENSL. L.J. 145 (1970).
4. See Comments by Governments and International Organizations on the Draft Convention on the International Sales of Goods, 31 U.N. GAOR, U.N. Doc. A/CN.9/125, Annex II, at 47 (1977) [hereinafter cited as Comments].
5. For a discussion of the early attempts to unify international sales law, see
Nadelmann, The Uniform Law on the International Sale of Goods. A Conflict of Laws
Imbroglio, 74 YALE L.J. 449 (1969); Wortley, A Unform Law on International Sales of
Goods, 7 INT'L & COMp. L.Q. 1 (1958); Honnold, The 1964 Hague Conventions and Uniform
Laws on the International Sale of Goods, 13 Am. J. CoMp. L. 451 (1964).
6. Nadelmann, supra note 5, at 451.
7. See Farnsworth, UNCITRAL-Why? What? How? Whenl 20 Am. J. COMp. L.
314 (1972).
8. See International Sales of Goods, Report of the Working Group on the International Sales of Goods on the Work of Its Seventh Session (Geneva, 5-16 Jan. 1976), 31 U.N.
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The quest for a viable uniform law motivated Hungary in 1965
to push for a United Nations effort toward the resolution of this
dilemma. 9 Hungary relied on the Charter of the United Nations to
suggest that the international body become involved in the quest
for uniformity. That charter states, in effect, that the General Assembly has the responsibility of encouraging the development of
international law and its codification.' ° Accordingly, it was Hun-

gary's contention that it was the responsibility of the General Assembly to ensure that a working international trade law is
developed." Hungary's initiative led the General Assembly, in December 1966, to create the United Nations Commission on International Trade Law (UNCITRAL). 12 The primary goal of the
General Assembly was to resolve those impediments to international trade which arose from the multitude of conflicting national
laws that exists among those nations participating in the world
trade market.' 3 Broadly speaking, UNCITRAL's instructions were
to promote the "progressive unification and harmonization of the

law of international trade."' 4

In May 1977, eleven years after it was created, UNCITRAL
submitted to the General Assembly its final product, a draft entitled
Draft Convention on the International Sale of Goods.' 5 The combination in UNCITRAL of representatives from nations with conGAOR, U.N. Doc. A/CN.9/116, at 3-4 [hereinafter cited as Seventh Report], reprinted in 7
Y.B. UNCITRAL 87, U.N. Doc. A/CN.9/Ser.A/1976 and in 16 INT'L LEGAL MATS. 1456

(1977); International Sales of Goods, Analysis of Comments by Governments and International Organizations on the Draft Convention on the International Sale of Goods as Adopted
by the Working Group on the International Sale of Goods, 31 U.N. GAOR, U.N. Doc.
A/CN.9/126 (1977) [hereinafter cited as Comments Analysis]. See generally Comments,
supra note 4.
9. Request for Inclusion of an Item in the Provisional Agenda of the Nineteenth Session of the General Assembly: Note erbale from the Permanent Representative of Hungary
to the United Nations, 19 U.N. GAOR, II Annexes (1965), U.N. Doc. A/5728 [hereinafter
cited as Hungarian Note Verbale], reprinted in I Y.B. UNCITRAL 5, U.N. Doc.
A/CN.9/Ser. A/1970 [hereinafter cited as I UNCITRAL].
10. Id; U.N. CHARTER art. 13, para. l(a).
11. Hungarian Note Verbale, in I UNCITRAL, supra note 9, at 5.
12. G.A. Res. 2205, 21 U.N. GAOR, Supp. (No. 16) 88, U.N. Doc. 6316 (1966), reprinted in 1 UNCITRAL, supra note 9, at 65. See also Report of the Sixth Committee on
Agenda Item 88, 21 U.N. GAOR, Annexes (Agenda Item 88), U.N. Doc. A/6594 (1966), in 1
UNCITRAL, supra note 9, at 58.
13. See Sixth Committee Report, in I UNCITRAL, upra note 9, at 60-65.
14. G.A. Res. 2102, 20 U.N. GAOR, Supp. (No. 14) 91, U.N. Doc. A/6014 (1965),
reprinted in 1 UNCITRAL, supra note 9, at 18.
15. Report of the United Nations Commission on International Trade Law on the
Work of Its Tenth Session (New York, 23 May-17 June 1977), 32 U.N. GAOR, Supp. (No.
17) 42, U.N. Doc. A/32/17 [hereinafter cited as Draft Convention].
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flicting legal systems and divergent economic levels reduced many
of the legal obstacles to international sales regulation that previous
attempts at uniformity had failed to overcome. 16 However, a review of the international reaction to the Draft Convention indicates
that UNCITRAL left unresolved a number of problems which remain obstacles to the goal of uniformity. 7 With the elimination of
these remaining problems, the emergence of a widely accepted uniform law on international sales of goods may be possible.' 8
This comment will examine some of the problems presently
preventing the formation of a uniform international agreement regulating the sale of goods. After a brief look at the history leading
up to the promulgation of UNCITRAL's Draft Convention, consideration will be given to its formulation, and the means by which
the UNCITRAL drafters chose to resolve those remaining obstacles which previous attempts had been unable to overcome. Attention will then focus on the weaknesses found in the Draft
Convention. Suggestions for obviating these impediments to uniformity will be presented. It will be demonstrated that incorporation of these recommendations into the Draft Convention will
reduce the number of provisions likely to be objectionable and
thereby enhance its international acceptance.
I.

HISTORICAL DEVELOPMENT

For almost fifty years attempts have been made to bring uniformity to the law of international sales. Only the efforts made to
unify the law of negotiable instruments have been greater than
those seen in the attempts to obtain international uniformity in the
law of sales." Unlike the law of negotiable instruments - where a
high degree of uniformity has been attained in the conflicting distinctions between civil and common law2' - progress on the consolidation of international sales law has been slow. 2 ' Success has
been confined to a few countries, such as the United States, whose
Uniform Commercial Code provides a uniform scheme for commercial sales and transactions among the several states as well as
16. See generally Comments, supra note 4.
17. Id
18. Many of the countries commenting on the Draft Convention indicated that it was
close to being accepted and that the remaining obstacles would be overcome with the elimination of a few problems. Id
19. Nadelmann, supra note 5, at 450.
20. Id
21. Id
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other nations.22 Similarly, progress in regional attempts to unify
sales law has also been limited.23 The Scandanavian region, with a
uniform law dating back to 1906,24 and the British Commonwealth
Sales of Goods Act,2 5 are the only examples of regional unification
of sales law.
Despite few historical illustrations, there are indications that
international uniformity between conflicting legal systems can be
attained. The success of the Economic Commission of Europe
(ECE), a United Nations agency, reveals that practical cooperation
26
between experts from economies of different structures can exist.
Similarly, through the cooperation of several chambers of commerce from countries of varied economic structures, the Convention on Commercial Arbitration was completed in 196 1.27 The first
attempt to achieve uniformity between countries with different legal concepts in the area of sales came in 1924.28
A.

1924-4963- The InitialAttempts

The first international attempt to unify the law of sales was
made by the International Law Association which met in Stockholm in 1924 and appointed a committee on sales law.29 This committee was designed to produce a draft of a uniform sales law to be
presented to the 1926 Vienna Conference.3 ° After consideration of
22. The Uniform Commercial Code (U.C.C.) was drafted by the National Conference
of Commissioners on Uniform State Laws. The draft was originally produced in 1948 with
the most recent revision being published in 1972. AMERICAN LAW INSTITUTE, NATIONAL
CONFERENCE OF COMMISSIONERS OF UNIFORM STATE LAWS, UNIFORM COMMERCIAL

CODE-1972 OFFICIAL TEXT X (1972). Interestingly, prior to the formation of the U.C.C.,
most states of the United States had enacted the Uniform Sales Act of 1906, which had as its
basis the British Sale of Goods Act of 1893. Nadelmann, The United States and Plansfor a
Uiform (World) Law on InternationalSales of Goods, 112 U. PA. L. REV. 697, 700 (1964).
23. See Progressive Development of the Law of International Trade: Report of the Secretary-General, 21 U.N. GAOR, Annexes (Agenda Item 88), U.N. Doc. A/6396 [hereinafter
cited as Secretary-General's Report], reprintedin I UNCITRAL, supra note 9, at 18, 32-36.
24. See Comment, Nordic Unform Act on the Laws Applicable to InternationalSales of
Goods, 15 AM. J. CoMP. L. 806 (1967). For the text of the Swedish Act (English translation),
see Act of June 20, 1905, Relating to the Purchase and Exchange of Goods, in INTERNATIONAL INSTITUTE FOR THE UNIFICATION OF PRIVATE LAW (UNIDROIT), 1961 UNIFICATION OF LAW 203 (1962).
25. The Sale of Goods Act, 1893, 56 & 57 Vict. c. 71.

26. See Smitthoff, The Law of International Trade.- Its Growth, Formulation and
Operation, in COLLOQUIUM ON THE NEW SOURCES OF THE LAW OF INTERNATIONAL TLADE
1, 38 (1962).
27. Id
28. Nadelmann, supra note 5, at 450-51.
29. Id
30. Id at 451.
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the draft, the Conference recommended that the work be submitted
to a diplomatic assemblage whose task was to produce a completed
convention from the draft.3 In 1928, the Netherlands, as sponsor
of the Hague Conference on Private International Law, placed the
topic of international sales law on the agenda of the sixth session of
the Hague Conference.3 2 After consideration was given to various
drafts, the Hague Conference requested that the Dutch government
organize a committee of experts to prepare a further draft, to be
considered at the Conference's seventh session.3 3 That committee
presented its finished draft at the seventh session of the Hague Conference. In 1939, a second draft on uniform sales law was drawn up
in light of the comments received at that Conference.3 4
The Second World War intervened to delay consideration of
this second draft. When the Hague failed to convene another conference to review the draft, the International Institute for the Unification of Private Law called together a diplomatic conference for
the purpose of considering the pre-War draft.3 5 This conference
convened in November 1951, with some twenty-one nations participating.3 6 The conference made progress by producing a number of
recommendations designed to improve the workability of the second draft. 37 The completed revisions led to a final draft in 1963,
and a new diplomatic conference, to meet at the Hague, was convened to consider it.38 That conference, attended by representatives
of twenty-eight governments,3 9 met in 1964 and was successful in
producing a Uniform Law on the International Sale of Goods
31. Id
32. Id

33. Id
34. Draft Uniform Law on International Sales of Goods, published in INTERNATIONAL
INSTITUTE FOR THE UNIFICATION OF PRIVATE LAW (UNIDROIT), 1948 UNIFICATION OF

LAW 103 (1948).
35. INTERNATIONAL INSTITUTE FOR THE UNIFICATION OF PRIVATE LAW (UNIDROIT),
1947-1952 UNIFICATION OF LAW 31 (1954) [hereinafter cited as 1947-1952 UNIFICATION OF
LAW]. See also Honnold, A Uniform Lawfor InternationalSales, 107 U. PA. L. REV. 299
(1959); Farnsworth, Some Basic Differences Between the American Law of Sales andthe Draft
Uniform Law on the International Sale of Goods, 14 AM. J. COMP. L. 227 (1965).
36. Nadelmann, supra note 22, at 698.
37. See Final Act of the Conference on a Draft Convention Relative to a Uniform Law
on the Sale of Goods, reprintedin 1947-1952 UNIFICATION OF LAW, supra note 35, at 283.
38. Nadelmann, supra note 22, at 699.
39. The following countries were in attendance: Austria, Belgium, Bulgaria, Colombia,
Denmark, Finland, France, West Germany, Greece, Hungary, Ireland, Israel, Italy, Japan,
Luxemburg, The Netherlands, Norway, Portugal, San Marino, Spain, Sweden, Switzerland,
Turkey, United Arab Republic, United Kingdom, United States, and Yugoslavia.
Nadelmann, supra note 5, at 453 n.32.
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40

(ULIS).

B.

1964: ULIS

The purpose of ULIS, set forth in article 8, provides that ULIS
"govern[s] the. . . obligations of the seller and the buyer arising
from a contract of sale."' 4' Limited in scope, ULIS neither regulates the formation of the contract, nor determines its effects upon
the ownership of the goods sold. 42 It also avoids governing the validity of a contract. This confinement of ULIS to only the obligations of buyer and seller was justified by the drafters as necessary to
avoid undue complications. 43 The drafters expressed the belief that
ULIS should refrain from entering into anomalous and complicated situations.' Those aspects of contractual sales law not regulated by ULIS were left to be governed by the proper national law
as ascertained by the relevant conflicts of law rules.45
The principle of "freedom of contract" is recognized by ULIS;
consequently, the parties are permitted to exclude regulation by
ULIS in the contract. 46 This provision was included to prevent disruption to international trade that may be created by the sudden
introduction of new legal standards.4 7 In practice, however, this
section proved to hinder the effectiveness of ULIS rather than to
serve its original purpose.48 According to one ULIS analyst, the
effect has been to relegate ULIS to the level of a supplementary
provision applicable only if the parties do not otherwise demand.49
In structuring ULIS the drafters sought to balance the respec40. Convention Relating to a Uniform Law on the International Sale of Goods, done
July 1, 1964, [1972] Gr. Brit. T.S. No. 74 (Cmd. 5029), with Annex 1, Uniform Law on the
International Sale of Goods [hereinafter cited as ULIS], reprintedin 13 AM. J. COMP. L. 453
(1964).
41. Id art. 8.
42. Id ULIS also avoids questions of capacity, mistake, and transfer of title.
43. By having some areas of the sale governed by state law, rather than ULIS, two
different sets of rules may be applicable to different aspects of one transaction. For example,
ULIS would establish the rights and duties of the parties but a state law would determine if a
valid contract had been entered into. Id art. 5. This result has been a source of criticism of
ULIS.
44. Bernini, The Unform Laws on InternationalSales.-The Hague Conventions of1964, 3
J. WORLD TRADE L. 671, 673 (1969).
45. ULIS, supra note 40, art. 8.
46. Id art. 2.
47. Bernini, supra note 44, at 686.
48. Id
49. Nadelmann, supra note 5, at 462. Nadelmann considered ULIS to be a complete
failure, due, in part, to the "bystander" approach taken by the United States during the
Convention's formation. Id
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tive rights, duties, and advantages of the buyer and seller within a
framework which would lend itself to a more expeditious, and less
complicated, international exchange of goods." The concepts of
one legal system or another were utilized only where they "furnished the best solutions within the higher context of international
law."'" Essentially, the drafters relied on the concepts of a particu52
lar legal system only when no other approach could be developed.
The ascertainment of acceptable remedies for breach of contract was an area which required the ULIS drafters to consider incompatible concepts within the civil and common law systems. 3
The rules regarding the remedy of specific performance provides an
example.5 4 In common law jurisdictions, specific performance is a
subsidiary remedy which can generally be resorted to only when
money damages are inadequate. Civil law systems, on the other
hand, allow money damages only when specific performance is impossible. 5 Instead of developing a third standard regulating the
use of specific performance, or choosing between one legal system
or the other, the drafters chose to defer to national law the use of
specific performance as a remedy. The provision, contained in article 7 of ULIS, reads:
Where under the provisions of ULIS one party to a contract of
sale is entitled to Tequire performance of any obligation by the
other party, a court shall not be bound to enter or enforce a judgment providing for specific performance except in cases in which
it would do so under its law in respect to similar contracts of sale
not governed by ULIS. 56
Thus, as a matter of practical reality, the drafters recognized the
difficulty of finding any basis of unification and chose instead to
minimize dissension by yielding to local law.5 7 By avoiding the application of one legal system over another where incompatibility
existed, the drafters hoped ULIS would be more widely accepted.5"
Soon after the Hague Conference completed ULIS, it became
50. Bernini, supra note 44, at 673.
51. Id
52. Id
53. Rabel, The Hague Conference on the Unifcation ofSales Law, 1 AM. J. COMP. L. 58,
63-66 (1952).
54. ULIS, supra note 40, art. 7.
55. Bermini, supra note 44, at 674.
56. ULIS, supra note 40, art. 7.
57. Bernini, supra note 44, at 677.
58. See Sutton, supra note 3, at 147-48.
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apparent that the draft would not secure wide approval.5 9 The
President of the Hague Conference commented on ULIS by saying:
"I find it difficult to understand why so little awareness should have
been shown of the principles of international law." 60 A leading
scholar in international sales law found ULIS to be a "short-sighted
attempt to impose upon the world a uniform law not agreed upon
by its principle trading nations.'
Criticisms included accusations
that the so-called "uniform law" was silent on many problems that
arose in practice, and that the drafters' terms were too vague and
abstract to offer any proper direction.62
Much of the censure directed at ULIS blamed the draft's many
weaknesses on the minimal amount of time used for the drafting;
only three weeks was spent considering the draft, with the work
being rushed through in "extraordinary haste. ' 63 The prevailing
mood, noted one observer, was that ULIS was the last chance to
bring to fruition the work of more than thirty years; hence, it was
generally agreed that any agreement, defective though it might be
in certain respects, was better than no agreement at all. 64 The proponents of ULIS felt that even a uniform law of dubious quality
would
at least improve the sorry legal situation confronting international trade, where merchants found themselves battling with national laws antique and unsuited to international transactions,
unintelligible to traders from different legal and linguistic backgrounds, and subject to the vagaries of the conflict of laws. 65
A comment by a leading promoter of the draft illustrates the reason
some felt ULIS would be the last chance to obtain uniformity in
international sales: "Unless ULIS is adopted, any future efforts at
unification will be 'mere dust' in the face of the common law countries armed with their Uniform Commercial Code and their Sales
59. For views critical of ULIS, see Nadelmann, supra note 5; Harrold, The Uniform Law
for InternationalSales: The Hague Conventions of 1964, 20 Bus. LAW. 1107 (1965).

60. Address by President Offerhaus, Tenth Session of the Hague Conference on Private
International Law (Oct. 6, 1964), quoted in Nadelmann, supra note 5, at 449 n. 1.
61. Nadelmann, supra note 5, at 462.
62. See Nadelmann, supra note 5, at 456.
63. See generally Analysis of the Studies and Comments by Governments to the Hague
Conventions of 1964, 24 U.N., GAOR, U.N. Doc. A/CN.9/31 (1969) [hereinafter cited as
Analysis]. See also Nadelmann, supra note 5, at 455-56.
64. See generally Nadelmann, supra note 5. On this point, Nadelmann expresses the
belief that ULIS was "in no way ready" for final consideration after only three weeks of
negotiation Some of those present brought diplomatic pressure to bear in order to bring the
draft to a vote. Id at 455.
65. Sutton, supra note 3, at 146.
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of Goods Act." 66 ULIS supporters feared that the growing strength

of regional unification would prevent an internationally applied
uniform law from ever attaining general acceptance. This motivated the Conference to push ULIS through without adequate time

for full consideration of all its provisions.
ULIS also generated criticism aimed at the composition of
participants at the Hague Conference.6 7 Critics pointed out that the
Conference was dominated by the industrialized, free enterprise
nations of Western Europe 68 and that many of the developing nations did not have the opportunity to participate in drawing up the
text.69 The African nations, for example, have historically been excluded from activities directed at developing the law of international trade.7" Their absence, in turn, has led to the production of
international regulations favoring the stronger, developed nations.7 From this viewpoint, it is essential that efforts to internationally unify the law of sales be made by developing, as well as
developed, nations.
Criticism was also expressed towards a variety of ULIS provisions.7 2 The extent to which usages and practices of the parties are
binding and the provision defining which transactions fall within
the auspices of ULIS are two areas disliked by many nations. 73 As
will be noted infra, a major part of UNCITRAL's work on the
Convention was an evaluation of ULIS provisions. Those provisions frequently objected to were modified or eliminated by the
drafters. Since ULIS was the last effort to obtain uniformity prior
to United Nations involvement it was the most recent indication
UNCITRAL had to identify those changes needed to acquire international acceptance. For this reason, ULIS was an active influence
on the development of the UNCITRAL project.74
UNCITRAL had a second reason for closely examining ULIS.
Previous attempts at uniformity had limited the scope of inquiry to
66. Nadelmann, supra note 5, at 459.
67. Rules Governing International Sales Contracts Reviewed,

12 U.N. MONTHLY

CHRON. 46, 47 (Mar. 1975).

68. Id
69. See Edrsi Regional and Universal Unicaion of the Law of International Trade,
1967 J. Bus. L. 144, 147.
70. See Allot, Towards the Unifcation of Laws in Africa, 14 INT'L & COMP. L.Q. 366,
385 (1965).
71. Id
72. See generally Analysis, supra note 63.
73. Id
74. See Seventh Report, supra note 8, at 2-3.
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the creation of a uniform law designed to function only regionally.7 5 ULIS was the first attempt involving states of the civil and
common law systems.76 Establishing a nexus between the common
77
law and civil law systems was one of the primary aims of ULIS.
UNCITRAL wanted to study the ULIS results in order to correct
the errors and improvise the lessons of experience in its own attempt at unifying these two divergent systems.
II.

UNCITRAL

Immediately following Hungary's initiative, the General Assembly requested the Secretary-General to submit a report on the
advisability of a United Nations attempt to develop a uniform international law of sales.78 The Secretary-General based his report
on a study submitted to him by a British authority on international
law.79 That study pointed out that existing organizations engaged
in the unification of international trade law had a geographicallylimited8" aim, as well as an essentially restricted membership.8
Past attempts at uniformity were of limited appeal to developing
nations and to those with state-planned economies.8 2
Upon consideration of the study, the General Assembly resolved that a commission should be established with a composition
designed to provide comprehensive representation of the geographical regions and principle legal and economic systems of the
world.83 As a means of achieving broad representation, and in order to ensure involvement by developing nations, the General Assembly concluded that UNCITRAL should properly be composed
of twenty-nine members - seven from Africa, five from Asia, four
from Eastern Europe, five from Latin America, and eight from
75. See notes 23-27 supra, and accompanying text.
76. Szakats, The Influence of Common Law Principleson the Uniform Law ofthe International Sale of Goods, 15 INT'L & CoMp. L.Q. 749, 751 (1966).
77. Id
78. The Secretary-General's report leading up to the establishment of UNCITRAL
stated that the failures of past attempts at unification were due "to a number of factors, such
as the difficulties inherent in any attempt to bring about changes in national legislation and
practices, and the limited membership and authority of the formulating agencies." SecretaryGeneral's Report, supra note 23, at 43. See also Farnsworth, supra note 7, at 315.
79. The report was submitted by Dr. Clive M. Schmitthoff. Several other authorities
assisted, including an American professor, Willis M. Reese. Id at 20.
80. See Secretary-General's Report, supra note 23, at 40.
81. Id
82. Id
83. G.A. Res. 2205, 21 U.N. GAOR, Supp. (No. 16) 88, U.N. Doc. 6316 (1966), re1
printedin I UNCITRAL, supra note 9, at 65.
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Western Europe and other states.84
The starting point for UNCITRAL's drafters was to take full
account of the work already completed in this field, so as to ascertain the extent to which past efforts had been effective.8 5 UNCITRAL began its task by first considering the attitudes of the various
countries towards ULIS.86 At its second session in 1969, UNCITRAL appointed fourteen of its members to a Working Group8 7 a committee appointed to give official consideration to comments
received from forty countries - to report on what modifications of
ULIS would be required to render a draft capable of wider acceptance by countries of differing legal, social, and economic systems. 8
From these comments the marked divergence of opinion as to
the merits of ULIS89 could be appreciated; most of the responses
were critical of ULIS. 9° Often expressed was the belief that the
Hague effort signified progress toward unification, but that the end
result failed to meet the requirements which, of necessity, are demanded of an instrument of this kind.9 Norway found the provisions which defined those transactions to which ULIS applied
totally unworkable. 92 Yugoslavia contended that its disapproval of
the provisions regulating acceptable usages was based on the "disproportionate drafting power held by the economically strong
groups in world trade." 93
On the other hand, other nations welcomed the ULIS. Among
the countries applauding ULIS was Italy, which believed that ULIS
was an improvement over the Italian Civil Code of 1942.94
Belgium, the United Kingdom, and West Germany, the only coun84. The members serve for staggered terms of six years, with elections every three years.
The original members of UNCITRAL were: Argentina, Australia, Belgium, Brazil, Chile,
Colombia, Democratic Republic of the Congo, Czechoslovakia, Egypt, France, Ghana, Hungary, India, Iran, Italy, Japan, Kenya, Mexico, Nigeria, Norway, Romania, Soviet Union,
Spain, Syria, Thailand, Tunisia, United Kingdom, United Republic of Tanzania, and the
United States. Report of the United Nations Commission on International Trade Law on
the Work of Its First Session, 23 U.N. GAOR, Supp. (No. 16) 2, U.N. Doc. A/7216 (1968),

reprinted in I UNCITRAL, supra note 9, at 71-72.
85. See Note, United Nations Commirsion on International Trade Law (UNCITAL)-Latest Developments, 47 Aus. L.J. 52 (1973).
86. Id
87. Seventh Report, supra note 8, at 2.
88. Comments, supra note 4, at 3.
89. See generally Analysis, supra note 63.
90. Id
91. Id
92. Analysis, supra note 63, at 14.

93. Id. at 15.
94. One problem with the Italian Civil Code was inconsistency.
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tries to ever ratify ULIS, felt that the draft was an important and
workable contribution to the unification of private law in an area
essential to the development of international trade. 95 Using these
responses as a foundation, the Working Group began to develop
the substantive provisions of the Convention in April 1970.96
The Working Group selected a Drafting Party from among its
own members, composed of the Chairman of the Working Group
and representatives from Austria, the Soviet Union and the United
States. 97 Other members of the Working Group, observers from
participating "member" nations to UNCITRAL, and interested international organizations contributed recommendations to the
Drafting Party throughout the writing process. 98 Draft provisions
were formulated on the basis of decisions regarding substance
adopted by the Working Group.9 9 Annual progress reports were
presented to UNCITRAL by the Working Group for the full Commission's approval." ° When the Working Group submitted the
finished Convention, it completed the mandate entrusted to it by
UNCITRAL.
A.

UNCITRAL's Improvements Over ULIS

Since the Working Group's adoption of the Draft Convention
in January 1976, various states and international organizations
have made comments on the Draft Convention, which were submitted to the Secretary-General.' 0 An analysis of these comments
provides an indication of how the Convention will be received.
On the whole, the comments expressed the belief that the Con"principle of consent" was applied strongly in some areas, but was inexplicably omitted in
others. Bernini, supra note 44, at 673.
95. ULIS was signed by the United Kingdom, the Netherlands, Belgium, Luxembourg,
West Germany, France, Italy, Greece, Israel, San Marino, and the Vatican, but, by 1969,
only the United Kingdom, Belgium, and San Marino had ratified, all three with reservations.
Sutton, supra note 3, at 47.
96. See Seventh Report, supra note 8, at 2. The Draft Convention produced by the
Working Group in January 1976 was then submitted to UNCITRAL. UNCITRAL revised
this draft in mid-1977, which brought the Draft Convention to its current stage. See Draft
Convention, supra note 15.
97. For a discussion of the early stages of drafting, see Contini, The United Nations
Commission on International Trade Law (UNCITRAL)-First Session and Preparatory
Work, 16 AM. J. COMP. L. 666 (1968).

98. See Seventh Report, supra note 8, at 2-4.
99. Id at 4.

100. Id
101. Comments Analysis, supra note 8, at 2.
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vention was superior to ULIS. 1°2 Many representatives were cautious to reserve their governments' final position pending detailed
study of its provisions, but did offer their preliminary assessment
that the Convention represented a significant improvement over
ULIS. °3 Hungary commended the Convention's "realistic and
practical rules, its clear structure,""° and the elimination of "alienating forms [found in the ULIS] which were understandable only to
legal experts."' 0
A number of countries expressed the view that the Convention6
constituted a suitable basis for regulation of international trade.10
The United States supported this belief by citing the Convention's
inclusion of a commentary section. 0 7 The United States described
the use of the commentary as a major improvement over all previous international sales law drafts, 0 8 which were not accompanied
by a comment section. Three valuable benefits are derived from
use of the commentary. "9 First, there are some instances in which
the commentary is necessary to assist those who are not familiar
with the text in understanding its provisions. This is particularly
true in view of article 13,110 which speaks in general terms of the

need to promote uniformity in the "interpretation and application"
of Convention provisions. Article 32, which provides that the
buyer may declare a reduction in the price of nonconforming goods
under the Convention, is another example of the need for the com102. See, e.g., remarks by Australia, Austria, Finland, Germany, Hungary, Iraq, Madagascar, Norway and Yugoslavia, in Comments, supra note 4, at 6, 8, 12, 15, 20-21, 25, 28 &
57.
103. See, e.g., remarks by Austria, Finland, Norway, Yugoslavia, and the International
Chamber of Commerce, in Comments, supra note 4, at 8, 12, 25, 57 & 64.

104. Comments, supra note 4, at 20. The Hungarian comment also indicated that "[the
study of the Draft Convention has strengthened the earlier view of... [Hungary] about the
need for the Uniform Law on the International Sale of Goods as envisioned by UNCITRAL." Id
105. Id

106. Comments Analysis, supra note 8, at 3.
107. See Commentary to the Draft Convention on the International Sale of Goods, Seventh Report, supra note 8, Annex II [hereinafter cited as Commentary].
108. The United States welcomed the formulation of the Draft Convention and commended the Working Group for the contribution it had made toward the development of the
law of international sales transactions. The United States, however, interposed a lengthy
comment regarding the Draft Convention as a "good basis for elaboration at the proposed
diplomatic conference of a definite text." Comments, supra note 4, at 47.
109. Id
110. Article 13 of the Draft Convention reads:
In the interpretation and application of the provisions of this Convention, regard is
to be had to its international character and to the need to promote uniformity.
Draft Convention, supra note 15.
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mentary."" This remedy is unknown in common law countries and
may not be understood by lawyers in those countries without the

helpful comments."I2
A second instance, observed by the United States, in which the
commentary would prove particularly useful, is during the period
when legal and business circles are considering whether to recom13
mend ratification of the Convention by their governments."
United States advisers from business and the private practice of law
are "unanimous" about the utility of the commentary, and claim
4
they would have difficulty comprehending the text without it. 1
After the Convention becomes effective in promoting uniformity, there is a third benefit provided by the commentary. Making
this aid to interpretation readily available to all will assure the con-

tinued application of the Convention in a uniform manner
throughout the world.' I' The comments to the Uniform Commercial Code in the United States were partly designed to serve this
purpose." 16
Other countries, satisfied that the Convention was capable of
regulating international sales, recognized additional reasons for its
workability. One of these reasons regarded the composition of participants sharing in development of the Convention." l 7 Hungary
and Yugoslavia were among the countries that assessed UNCITRAL's membership as reflecting both a wider range of interests
111. Article 32 of the Draft Convention reads:
If the goods do not conform with the contract and whether or not the price has
already been paid, the buyer may declare the price to be reduced in the same proportion as the value that the goods actually delivered would have had at the time of
the conclusion of the contract [sic] bears to the value that conforming goods would
have had at that time. However, if the seller remedies any failure to perform his
obligations in accordance with article 30 or if he is not allowed by the buyer to
remedy that failure in accordance with that article, the buyer's declaration of reduction of the price is of no effect.
Draft Convention, supra note 15.
112. For example, a lawyer in a common law jurisdiction might not consider that the
remedy was available to the buyer, even after he had already paid for the goods.
A different type of example is afforded by article 29, which allows the buyer to request
performance within an additional period of time, but leaves it to the commentary to tell the
reader that, if the seller does not comply, the buyer has the remedy of avoidance of the
contract under article 30(l)(b), if the failure of the seller to perform constitutes a fundamental breach of contract under article 30(l)(a). See Draft Convention, supra note 15, art. 29,
commentary no. 263.
113. Comments, supra note 4, at 47.
114. Id
115. Id
116. Id
117. Id. at 57.
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and a merger, not seen in ULIS, of different legal and economic
systems.11 8 This wider range, said Hungary, permits a greater variety, and thus total number, of countries to approve the substantive

principles and reduces the number of provisions totally incongruous to any particular system of law." 19
The majority of the comments on the Draft Convention were
directed towards specific provisions. 120 Commenting nations were
especially pleased with provisions establishing which transactions
for the sale of goods are applicable to the uniform law.' 2 1 Many
countries expressed satisfaction with the Convention's sphere of application, and acknowledged an improvement over the equivalent
provisions in ULIS. 22 In ULIS article I, the international sales to
which ULIS purports to apply is defined. 23 The law can be applied
118. Id at 20, 57. A "principle of universality," said the Hungarian government, "has
been manifested throughout the [Convention]," due to the participation by "countries of all
regions." Id at 20.
119. Id
120. See generally Comments, supra note 4.
121. Id
122. The International Chamber of Commerce made the following observation in regard
to the Draft Convention:
The work undertaken by UNCITRAL and its Working Group to revise the text of
ULIS 1964 or, more properly expressed, to elaborate a new text of a convention on
the subject matter based upon ULIS 1964 in order to make a uniform law more
acceptable to a greater number of states, is likewise welcomed by the ICC and [is]
seen as a most important contribution to the work on sales. The ICC believes that
as a whole the present text represents a substantial progress in the field and that the
draftsmen seem to have managed to remove a number of the difficulties which have
made many states reluctant to ratify the Hague Convention ....
Comments, supra note 4, at 64. See also id at 6, 12, 15, 20, 22, 25, 43 & 47.
123. Article I of the ULIS provides in full text:
1. The present Law shall apply to contracts of sale of goods entered into by parties
whose places of business are in the territories of different States, in each of the
following cases:
(a) where the contract involves the sale of goods which are at the time of the
conclusion of the contract in the course of carriage or will be carried from the
territory of one State to the territory of another,
(b) where the acts constituting the offer and the acceptance have been effected in
the territories of different States;
(c) where delivery of the goods is to be made in the territory of a State other than
that within whose territory the acts constituting the offer and the acceptance have
been effected.
2. Where a party to the contract does not have a place of business, reference will
be made to his habitual residence.
3. The application of the present Law shall not depend on the nationality of the
parties.
4. In the case of contracts by correspondence, offer and acceptance shall be considered to have been effected in the territory of the same State only if the letters,
telegrams or other documentary communications which contain them have been
sent and received in the territory of that State.
5. For the purpose of determining whether the parties have their places of business or habitual residences in "different States", any two or more States shall not be
considered to be "different States" if a valid declaration to that effect made under
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to cases brought in the courts of a contracting state, even if neither
party has its place of business in that or any other contracting state.
This is true without regard to whether ULIS would be applicable
24
under the conflict rules of the forum state.1
The unsuitability of this provision may be illustrated in a hypothetical transaction between a buyer in country X and a seller in
country Y. Assume that neither country has adopted ULIS. For an
alleged violation of the contract of sale the buyer brings suit in
country Z, which has incorporated ULIS as part of its own law.
Jurisdiction over the seller is obtained in country Z on the basis of
sufficient assets there belonging to the seller, as determined by local
law. ULIS requires that the courts of country Z apply the uniform
law to the transaction, even though neither party had contact with
country Z in the transaction. In this manner, the buyer, without
regard to the fact that neither country X nor Y has adopted ULIS,
can take advantage of its provisions. This anomaly would be
beneficial to the party bringing suit in country Z under circumstances where the laws of countries X and Y are less favorable to
him than the controlling law of ULIS.
The rapid expansion of corporate activity 125 into foreign countries could lead to an undesirable series of suits in foreign forums.
The larger, multinational corporations, with assets located in several countries, may find themselves being sued in countries entirely
detached from the transaction sued upon. The plaintiff simply
brings suit in a country that applies ULIS and in which the defendant corporation has assets sufficient to establish jurisdiction over
it.

1

26

The Convention's revision of this ULIS abnormality is an example of the former's superiority. Article 1 in the Convention still
requires that the parties to the contract of sale have their places of
business in different countries. 127 However, a second test has been
added to determine the Convention's applicability to a particular
Article II of the Convention dated the 1st day of July 1964 relating to a Uniform
Law on the International Sale of Goods is in force in respect of them.
ULIS, supra note 40.
124. Nadelmann, supra note 5, at 457.
125. See STERLING, supra note 1, at 634-50.
126. Presence of assets is a basis for inpersonamjurisdiction over nonresidents in Germany, Austria, Sweden, and Denmark. Nadelmann, supra note 5, at 457 n.52. See also
Nadelmann, Jurisdicionally Improper Fora, in XXTH CENTURY COMPARATIVE AND CONFLICTS OF LAW-LEGAL ESSAYS IN HONOR OF HESSEL E. YNTEMA 321, 329 (K. Nadelmann,

B. Von Mehren & J. Hazard eds. 1961).
127. Chapter I regulates the Draft Convention's sphere of application.
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transaction. 2 ' Even though the parties do have their places of
business in different countries, the Convention will apply only if at
least one of these countries has adopted the Convention, or the
rules of private international law in either of these countries leads
to the application of the law of a third country, that has adopted the
Convention. Since neither country X nor Y had adopted the Con-

vention, suit could be brought in country Z only if the laws of X or
Y lead to the application of the laws of Z.
The revision found in the Convention regarding the extent to
which usages and practices between the parties are binding is another area that demonstrates an improvement over ULIS.'2 9 The
weakness is in article 9 of ULIS. 13 ° That provision considers as
binding usages which reasonable persons in the same situation as
the parties usually consider to be applicable to the contract. Critics
of ULIS found this provision too broad to be useful. 3 ' The drafters of the Convention refined the ULIS article by limiting the cir-

cumstances when a usage will be binding to instances in which the
parties have agreed. Such agreement may be express or implied,
articles in the chapter, article 1(I) states the general rules for determining whether this Convention is applicable to a contract of sale of goods:
(1) This Convention applies to contracts of sale of goods entered into by parties
whose places of business are in different states:
(a) when the States are Contracting States, or
(b) when the rules of private international law lead to the application of
the law of a Contracting State
Draft Convention, supra note 15.
128. See id art. 1(l)(b).
129. As was noted by the International Chamber of Commerce:
The ICC finds it very important that the Convention expressly stated the role which
usages play in the determination of the legal relations between buyer and seller.
Usages are as important for doing justice to the buyer as to the seller and quite
independently whether a party has its place of business in an industrialized country
or in a developing country. The essence of any rule giving relevance to usage is
that the newcomer in the trade should not be able to plead his ignorance of the
usages as a defense.
Comments, supra note 4, at 65. See also id at 59.
130. Article 9 of the ULIS reads in full:
1. The parties shall be bound by any usage which they have expressly or
impliedly made applicable to their contract and by any practices which they have
established between themselves.
2. They shall also be bound by usages which reasonable persons in the same
situation as the parties usually consider to be applicable to their contract. In the
event of conflict with the present Law, the usages shall prevail unless otherwise
agreed by the parties.
3. Where expressions, provisions or forms of contract commonly used in
commercial practice are employed, they shall be interpreted according to the meaning usually given to them in the trade concerned.
ULIS, pra note 40.
131. See Comments, supra note 4, at 59.
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and makes the usage binding on them.13 2
Unlike the ULIS, the Convention will permit the parties to
stipulate the meaning and application of any usage. Under the
Convention, the circumstances justifying when a usage will be implied to a transaction are not determined by reference to reasonable
persons as they are in ULIS. Rather, for there to exist an agreement that a usage will be binding, the usage itself must meet two
conditions: first, it must be "one of which the parties knew or had
reason to know"; and second, it must be "one which is widely
known in international trade, and regularly observed by parties to
contracts of this type."' 3 3 Therefore, under the Convention it is
proper to consider whether the parties intended to make a particular usage binding. This new provision will provide a court with
more ability to fulfill the parties' intentions. The revision may also
be sustained as beneficial to developing nations less familiar with
trade usages. If the developing nation has historically been absent
from involvement in international trade, a court might determine
that a party from that country had no reason to know the meaning
of a particular usage.
Another improvement exemplifying a draft superior to ULIS
concerns the Convention's regulation of avoidance of the contract.
The modification in the Convention eliminates the uncertainty
under ULIS of whether a contract was still in force or had been
avoided by one of the parties. The rules found in articles 26 and 30
of ULIS provide for an automatic or ipsofacto avoidance of a contract, as well as an avoidance by declaration of a party. 134 For example, failure to deliver the goods at the place or time agreed upon
132. The Draft Convention has six articles in Chapter II General Provisions. Article 7
deals with usages:
(1) The parties are bound by any usage to which they have agreed and by
any practices which they have established between themselves.
(2) The parties are considered, unless otherwise agreed, to have impliedly
made applicable to their contract a usage of which the parties knew or had reason
to know and which in international trade is widely known to, and regularly observed by, parties to contracts of the type involved in the particular trade concerned.
Draft Convention, supra note 15.
133. Id
134. Article 26 of the ULIS provides:
1. Where the failure to deliver the goods at the date fixed amounts to a fundamental breach of the contract, the buyer may either require performance by the
seller or declare the contract avoided. He shall inform the seller of his decision
within a reasonable time; otherwise the contract shall be 6psofacto avoided.
ULIS, supra note 40.
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amounts to a fundamental breach of the contract.'
The buyer
may then either require performance of the contract by the seller or
declare the contract avoided.'3 6 Under the ULIS provisions the
buyer must inform the seller within a reasonable time. If the buyer
fails to do so, the contract shall be considered avoided ipsofacto.137
Similar ULIS provisions regulate automatic
avoidances arising
38
from fundamental breaches of the buyer.
The difficulty with this approach is determining when a reasonable amount of time for the declaration of avoidance has expired. ULIS provides no guidance in this matter. Courts in
different countries are likely to employ differing standards of measurement. To a law designed for international use, this dilemma
impedes uniform application. This dissatisfaction with automatic
avoidance persuaded the Convention drafters to eliminate the concept entirely. 139 Under article 31 of the Convention, the contract is
avoided as a result of one party's fundamental breach only if the
innocent party declares the contract avoided." 4 This approach
means that the contract will remain in force unless the innocent
party takes affirmative action.
Elimination of the automatic avoidance provision is one of the
improvements over ULIS found in the Convention. This and other
modifications of various ULIS provisions that had been objected to
stands out as key elements of the Convention that will promote
135.

Id

136.
137.
138.
139.

Id
Id
Id
In the Draft Convention, Section III of Chapter III on "Obligations of the Seller"

contains 19 articles. Among these is article 31, which defines when the buyer may declare the
contract avoided:
(1) The buyer may declare the contract avoided:
(a) if the failure by the seller to perform any of his obligations under the
contract and this Convention amounts to a fundamental breach of contract; or

(b) if the seller has not delivered the goods within the additional period of
time fixed by the buyer in accordance with paragraph (1) of article 29 or has dedared that he will not deliver within the period so fixed.
(2) However, in cases where the seller has made delivery, the buyer loses his
right to declare the contract avoided unless he has done so within a reasonable
time:

(a) in respect of late delivery, after he has become aware that delivery has
been made; or
(b) in respect of any breach other than late delivery, after he knew or ought
to have known of such breach, or after the expiration of any additional period of
time fixed by the buyer in accordance with paragraph (1) of article 29, or after the
seller has declared that he will not perform his obligations within such an additional period.
Draft Convention, supra note 15.
140.

Id
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wide acceptance. These improvements include the refined sphere
of application, 4 ' and the revised extent to which usages and practices between the parties are binding.142 The new usage provision is
especially significant as an illustration of the attention given by the
drafters to the needs of the developing countries. 143 Consideration
by the drafters of the needs of countries from divergent economic
systems was assured by the heterogeneous composition of UNCITRAL. 14 Recognizing that uniform application of the Convention's provisions was an important goal, the drafters included the
commentary, which is designed to make the draft more comprehen-

sible.

14

Clearly, the majority of comments received from the countries
reviewing the Convention were favorable to most of its provisions." 4 In fact, no respondent expressed the view that the Convention was totally unacceptable.147 However, several provisions
generated enough criticism to make the acquisition of the widespread acceptance sought by the United Nations less than certain.
Without the improvement of these provisions, the Convention will
not meet the standard required for international trade regulation.
B.

Obstacles to Complete Uniformity. Suggested Improvements
Within the Convention

The reduction of legal impediments to the international sale of
goods is obtained by the trading nations' acceptance of a law uniformly applied. To the extent that some trading nations may refuse
to adopt the Convention because of poorly drafted provisions, it
will fall short of universal application. For this reason, the Convention's objectionable definition of fundamental breach 148 and its
unacceptable provision regarding the buyer's right to avoid a contract where the seller does not cure a non-conformity must be improved. 4 9 Likewise, the several formulas used by the Convention
to assess damages must be improved by consolidation of the reme141.
142.
143.
144.
145.
146.
147.
148.
149.

See text accompanying notes 121-128 supra.
See text accompanying notes 129-133 supra.
See text accompanying note 140 supra.
See text accompanying notes 80-82 supra.
See text accompanying notes 108-116 supra.
Comments, supra note 4, at 6, 8, 12, 15, 20-21, 25 & 57.
See Comments Analysis, supra note 8, at 2-4.
See text accompanying notes 151-157 infra.
See text accompanying notes 157-163 infra.
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dies.'I" As will be shown, the international acceptance of the Convention will be enhanced by the adoption of these modifications.
The provision in the Convention defining "fundamental
breach"'' has drawn much criticism.' 52 Finding a workable definition is important because relief for the injured party is dependent
in many instances, such as the passing of the risk and avoidance of
the contract, upon the showing of a fundamental breach. Criticism
is directed at the method
by which the presence of a fundamental
53
breach is determined.1
For a breach to be fundamental there must first be substantial
detriment to the innocent party; secondly, a breach is fundamental
only if "the party in breach foresaw or had reason to foresee such a
result." ' This approach is objectionable, not only because the
term "substantial detriment" is not specifically defined, but also because it is often difficult for one party to know whether substantial
detriment has resulted or will result for the other party.' 55 The nature of international transactions limits a party's accessibility to information regarding the other party's condition - particularly in
instances where their respective places of business are in different
continents. Further, placing responsibility with a party to the contract to identify a substantial detriment makes a variety of biased
assessments likely, since a party will undoubtedly
interpret circum15 6
interests.
own
his
to
stances favorable
Hence, the test for establishing the presence of a fundamental
breach appears in need of modification so as to attain the flexibility
needed to evaluate the economic realities of international sales
transactions. It is suggested that this test only consider whether the
injured party has, in fact, suffered substantial detriment. Limiting
the scope of inquiry only to this criterion would produce an impartial, standardized judicial evaluation of when a breach was fundamental. A further benefit would be the development of legal norms
indicating the degree of injury required for a finding of substantial
150. See text accompanying notes 164-185 infra.
151. "A breach committed by one of the parties is fundamental if it results in substantial
detriment to the other party unless the party in breach did not foresee and had no reason to
foresee such a result." Draft Convention, supra note 15, art. 8.
152. See, e.g., Comments, supra note 4, at 16, 42.
153. Id
154. See note 151 supra.
155. Comments, supra note 4, at 23.
156. See id at 42.
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detriment. This would give the respective parties a yardstick for
measuring potential liability.
In addition, without a deletion of the foreseeability provision,
a breaching party will be encouraged to allege exemption from liability; he need only claim that he did not foresee, nor should he
have foreseen, the potential for substantial detriment that would
befall the innocent party in the event of breach. This will often
allow an exemption of the breaching party from liability for his
breach of contract; it would be easy for the defendant to assert ignorance of such a substantial detriment and most difficult, indeed,
for the injured party to prove otherwise.
It was pointed out earlier that articles 31 and 46, dealing with
declarations of avoidance, represent an improvement over the
equivalent ULIS provisions. 57 It is suggested, however, that the
addition of a clause directed toward avoidance of a contract when a
non-conformity of the goods is not cured will further improve the
Convention in this area.
The proposal is that a provision be included in the Convention
granting to the buyer the right to avoid a contract when non-conforming performance is not cured. As already mentioned, 15 8 the
Convention requires that an affirmative declaration be made for
there to be an effective avoidance. It was seen that an injured party
is entitled to declare the contract avoided if the other party's failure
to perform any of his obligations amounted to a fundamental
breach.' 9 A second instance permitting avoidance is found in article 29. t 61 Under this article the buyer may request performance
within an additional period of time of reasonable length. During
this additional period the buyer may not resort to any remedy for
breach of contract unless the seller has declared that he will not
comply with the request."' If the seller fails to perform within the
extra time made available, the buyer again has the right to avoid
157.
158.
159.
160.

See text accompanying notes 134-139 supra.
Id
See Draft Convention, supra note 15, art. 46(I)(a).
Article 29 of the Convention provides:
(1) The buyer may fix an additional period of time of reasonable length for
performance by the seller of his obligations.
(2) Unless the buyer has received notice from the seller that he will not perform within the period so fixed, the buyer may not, during that period, resort to any
remedy for breach of contract. However, the buyer is not deprived thereby of any
right he may have to claim damages for delay in the performance.
Draft Convention, supra note 15.

161. Id
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the contract. 62
The provision granting to the buyer the opportunity to request
performance within an additional amount of time is beneficial to
both parties. It is advantageous to the seller because he is given a
chance to prevent the occurrence of a fundamental breach and any
resulting liability. The buyer also benefits since he may wait to select his choice of remedial action - to litigate or to declare his
avoidance of the contract.
In spite of the utility of article 29, the article may be improved
by the addition of a clause expanding its application to instances
where a non-conformity is not cured. The Convention gives to the
buyer the option of reserving avoidance as a potential remedial ac163
tion only when his request regards the seller's non-performance.
In many instances, though, the buyer's interest in the performance

of the contract will be infringed upon by defective delivery just as
much as by failure to deliver at the agreed time. For this reason, it
is suggested that the buyer also be given the option to reserve
avoidance as a potential remedy when the request regards the
seller's non-conforming performance. In other words, the buyer
should be granted the right to declare the contract avoided in instances where the seller does not cure a non-conformity of the
goods within a reasonable additional period of time.
Following the provisions on avoidance of a contract are the
articles regulating the assessment of damages, which also need improvement. 64 The Convention has three articles, each providing
65
an alternative formula for determining the amount in damages.1
162. Draft Convention, supra note 15, commentary no. 263. Once the additional fixed
period of time has expired without performance by the seller, the buyer may not only avoid

the contract under article 31(l)(b) but may resort to any other remedy he may have. Id
163. On non-conforming performance, article 28 of the Convention states:
(1) The buyer may require performance by the seller. . . unless the buyer
has resorted to a remedy which is inconsistent with such requirement.
(2) If the goods do not conform with the contract, the buyer may require
delivery of substitute goods only if the lack of conformity constitutes a fundamental
breach and a request for substitute goods is made either in conjunction with notice
given under article 23 or within a reasonable time thereafter.
Draft Convention, supra note 15.
164. See Comments, supra note 4, at 11, 14, 18-19, 24, 31-38, 40-43, 45-46, 50-55 & 72-74.
165. The provisions found in the three articles are as follows:
Article 56
Damages for breach of contract by one party consist of a sum equal to the loss,
including loss of profit, suffered by the other party as a consequence of the breach.
Such damages may not exceed the loss which the party in breach foresaw or ought
to have foreseen at the time of the conclusion of the contract, in the light of the facts
and matters which he then knew or ought to have known, as a possible consequence
of the breach of contract.
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By a clause found in two of these formulas the plaintiff may combine clauses in different provisions and thereby effect a recovery in
excess of his losses. 166 It is suggested that this anomaly be elimi-

nated by modification of these provisions.
Article 56 is the only article that applies to all causes of damage. It provides that the injured party may recover as damages "a
sum equal to the loss, including loss of profit, suffered . . . as a
consequence of the breach."'' 67 The object of this provision is to

place the injured party in the same economic position he would
have been in if the contract had been performed. 68 The article is
applicable to claims for damages by both the buyer and the seller

and to any claim for relief arising under the Convention. The divergency of the situations to which the Convention may be applied
led the drafters to avoid the use of a provision establishing the
manner by which the amount of the loss is determined. 69 Little
assistance is provided in the commentary, where the drafters say
each court must calculate the70 loss in the manner which is "best
'
suited to the circumstances."'

The principle of recovery of the full amount of damages sufArticle 57
If the contract is avoided and if, in a reasonable manner and within a reasonable time after avoidance, the buyer has bought goods in replacement or the seller
has resold the goods, the party claiming damages may recover the difference between the contract price and the price in the substitute transaction and any further
damages recoverable under the provisions of article 56.
Article 58
(1) If the contract is avoided and there is a current price for the goods, the
party claiming damages may, if he has not made a purchase or resale under article
57, recover the difference between the price fixed by the contract and the current
price at the time he first had the right to declare the contract avoided and any
further damages recoverable under the provisions of article 56.
(2) For the purposes of paragraph (1) of this article, the current price is the
price prevailing at the place where delivery of the goods should have been made or,
if there is no current price at that place, the price at another place which serves as a
reasonable substitute, making due allowance for differences m the cost of transporting the goods.
Draft Convention, supra note 15.
166. See id. arts. 57 & 58(1).
167. See id art. 56.
168. Commentary, supra note 107, at 93. "The specific reference to loss of profit is necessary because in some legal systems the concept of 'loss' standing alone does not include loss

of profit." Id
169. On this point, the drafters commented:
Since article 55 [current article 56] is applicable to claims for damages by both the
buyer and the seller and these claims might arise out of a wide range of situations,
including claims for damage ancillary to a request that the party in breach perform
the contract or to a declaration of avoidance of the contract, no specific rules have
been set forth.
Id
170. Id
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fered by the party not in breach is subject to an important limitation found in the second half of article 56.171 The amount of
damages that can be recovered by the party not in breach "may not
exceed the loss which the party in breach foresaw or ought to have
foreseen at the time of the conclusion of the contract."' 7 2 The test
for foresight is made "in the light of the facts and matters which he
then knew or ought to have known, as a possible consequence" of
his failure to perform.'7 3 Interestingly, this provision allows for
one party to inform the other that a breach by the latter may cause
exceptionally heavy losses or losses of an unusual nature.174 If excessive damages are then actually suffered they may be recovered. 175 It is apparent this provision may allow for exorbitant
recoveries as a consequence of the innocent party's providing the
forewarning, which must be made when the contract is con76
cluded. 1
The other two articles fixing damages are directed to particular
A clause found in each of these articles percauses of damage.'
mits a party to recover under that provision as well as under article
56.178 The means of calculating damages when the contract has
been avoided and replacement goods have in fact been purchased,
or the seller has in fact resold the goods, are set forth in article
57.17" In such cases, the injured party may, at his discretion, "recover the difference between the contract price and the price in the
substitute transaction."' 810 In other words, the amount of damages
is the price paid for the goods bought in replacement or, if the seller
is the injured party, that price obtained in the resale.
Article 58(1) also sets forth a means of measuring damages
171. See note 165 supra, art. 56.
172. Id
173. Id
1 4. This principle of excluding the recovery of damages for unforeseeable losses is
found in the majority of legal systems. In some legal systems the limitation of damages to
those "which the party in breach foresaw or ought to have foreseen at the time of the conclu-

sion of the contract" is not applicable if the non-performance of the contract was due to the
fraud of the non-performing party. However, no such rule exists in the Draft Convention.
See Commentary, supra note 107, at 95-96.
175. Id
176. That is since the party is forewarned of such potential damages there is no basis for
asserting an absence of foresecability.
177. See note 165 supra, arts. 57 & 58.
178. See id arts. 57 & 58(1).
179. See id. art. 57.
180. Id
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where the contract has been avoided. 18 ' It is limited to instances
where no resale or repurchase is made in replacement of the contract which was breached. The price to be used in the calculation of
damages under this article is the current price, prevailing at the
place where delivery of the goods should have been made, on the
18 2
date on which the contract was avoided.
Articles 57 and 58(1) allow the total damages obtainable to include any recoveries also available under article 56.183 Elimination
of the language from both article 57 and 58(1) which allows for
article 56 damages is desirable because their application may lead
to compensation disproportionate to the amount of loss. By combining provisions in article 56 with either article 57 or article 58(1),
plaintiffs recovery may exceed his losses.
One instance when this excessive recovery occurs is illustrated
by reference to a hypothetical transaction. Assume W, a wholesaler, contracts with M for a $10,000 purchase of goods manufactured by the latter. Further suppose that W agrees with R, a
retailer, for the latter to buy the goods from W for $12,000. M then
fails to perform under his agreement with W, and the latter declares the contract avoided but makes no attempt to buy substitute
goods. During this time, market conditions cause an increase in the
current price of such goods to $14,000. In the following manner W
may recover an amount greater than his losses.
Under article 58(1), W may recover the difference between the
price fixed by the contract and the current price on the date on
which the contract is avoided, 8 4 or $4,000. Article 58(1)85 allows
the inclusion of damages under article 56, and specifically states
that loss of profit may be added if the loss of profit was foreseeable.
Application of this provision adds W's lost profit of $2,000 to his
recovery. As a result, W will receive $6,000 as compensation for
breach of a contract that is worth only the $2,000 profit W would
have made in the transaction with R. If the function of damages is
to be compensatory,' 8 6 where the object is to replace the parties to
their original positions, it is incongruous that a party may be able to
recover damages in excess of what he would have received had
there been no breach. For this reason articles 57 and 58 should be
181.
182.
183.
184.
185.
186.

See id art. 58.
See id art. 58(2).
See id arts. 57 & 58(1).
Commentary, supra note 107, at 99.
See note 165 supra, art. 58(1).
See Commentary, supra note 107, at 98-99.
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modified by the elimination of the provisions allowing damages
under either of those articles and under article 56 to be combined.
Rather, it is suggested that the damage formulas in articles 57 and
58 be used only as an alternative to recovery under article 56.
Acceptance of the Convention will be augmented by the prevention of damage recoveries in excess of losses.1 87 Revision of the
test for fundamental breach, and modification of the avoidance
provisions to permit a buyer to protect his interests when a nonconformity is not cured, will also promote a more widespread acceptance of the Convention. Supplementing the many improvements the UNCITRAL drafters provided in the Convention with
the modifications suggested
here will bring international accept88
ance within reach.1
III.

CONCLUSION

The subject of international sales of goods has, for some time,
received a great deal of attention, particularly in relation to the
question of unification. The efforts to unify the law, though, have
proven to be unsuccessful. The last attempt, made in 1964 at the
Hague Conference, produced ULIS which has been ratified by only
three countries, even though twenty-eight countries participated in
its production. 8 9
However, it now appears that unification in the area of international sales regulation is making real progress. The United Nations designed UNCITRAL to represent the principle legal and
economic systems throughout the world."9 UNCITRAL drafters
utilized comments from a wide variety of countries in order to determine which provisions of ULIS should be retained and which
ones discarded.' 9 ' Using this feedback, the drafters produced a
Convention that has, at least on its face, met with general approval. 192 Examples of a draft superior to ULIS include the
modification found in the Convention regarding the extent to
which usages and practices between the parties are binding' 9 3 and
the sphere of application. 94 Also exemplifying the potential for
187.
188.
189.
190.
191.
192.
193.
194.

See notes 164-185 supra, and accompanying text.
See generally Comments, supra note 4.
Sutton, supra note 3, at 46-47.
See notes 82-88 supra, and accompanying text.
See notes 120-145 supra, and accompanying text.
See Comments, supra note 4, at 6, 8, 12, 15, 20-21, 25 & 57.
See note 127 supra.
See notes 121-131 supra, and accompanying text.
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widespread acceptance is the Convention's inclusion of a commentary section, a feature not found in previous unification attempts.'9
The support of the United Nations will undoubtedly contribute to its prestige and to the likelihood that the draft will fare better
than previous similar texts. This is especially true if several improvements are incorporated into the Convention. These modifications include revising the test for fundamental breach, 96 expanding
the buyer's right to avoid a contract to instances where the seller
the opdoes not cure a non-conformity 9 7 and, finally, eliminating
19 8
losses.
of
excess
in
damages
recover
to
portunity
Unification of the law of international sales of goods is of paramount importance to international trade. It is still too early for
any conclusive proof that UNCITRAL has accomplished its goal.
Those individuals who recognize the exigency of uniformity in this
area are optimistic.' 99 They believe the expressions of general approval indicate the Convention will be the workable, widely-accepted uniform law the international trade world has been seeking
for fifty years. In any case, the foundation for optimism will be
strengthened by adoption of the modifications that have been suggested.
Newell E. Cumming

195.
196.
197.
198.
199.

See notes
See notes
See notes
See notes
See notes

106-116, 144-145 supra, and accompanying text.
151-157 supra, and accompanying text.
157-163 supra, and accompanying text.
164-187 supra, and accompanying text.
102-106, 117-119 supra, and accompanying text. See generally, Com-

ments, supra note 4.
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